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Lawyers scrap over effort to seek $38m judgment against Su
Joe Brady

Stamford   

A long-standing legal battle be-
tween Taiwanese shipowner Nobu 
Su and Monaco-based owner Pol-
ys Haji-Ioannou has spilled into 
a New York state court amid argu-
ments over process serving.

At stake is a $37.9m judgment 
against Su from the UK’s High 
Court in 2014, which centred  
on a failed deal over forward 
freight agreements between Su 
and Haji-Ioannou from 2008.

The plaintiff in the New York  
Supreme Court action is Haji- 
Ioannou’s Lakatamia Shipping, 
which is attempting to enforce 
the judgment against Su and six of 
his related companies.

Lawyers for Lakatamia are ask-
ing the New York court to enforce 
a default judgment against the 
Su defendants on the basis that it 

has failed to mount a defence to 
its claims on the merits, instead 
choosing to hide behind what it 
claims are technical defects in 
how legal documents related to 
the action were served.

“In the absence of any meritori-
ous defences, the relevant defend-
ants have engaged in an improp-
er tactic by purporting to reject 
affidavits of service based on al-
leged non-jurisdictional technical 
defects,” wrote lawyer Alan Van 
Praag of Manhattan law firm Ea-
ton & Van Winkle.

“Rather than challenge service 
through a motion to dismiss or 
affirmative defences, the relevant 
defences have wilfully defaulted 
and chosen not to respond to the 
complaint.”

However, Su’s lawyers are fight-
ing back in a motion to dismiss 
the case filed by Mark Rifkin  
from New York law firm Wolf 

Haldenstein Adler Freeman & 
Herz.

They claim plaintiffs have had 
more than a year to correctly serve 
defendants with legal papers and 
have failed to do so, effectively 
forfeiting their right to continue 
with the case.
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“The relevant defendants’ zealous 
protection of their rights is not the 
same as evading service,” Rifkin 
wrote. 

“They are not hiding from [the] 
plaintiff and have respected the 
authority of the court.

“This case was filed well over a 
year ago on 14 September 2016... 
Time and again, [the] plaintiff 
waited until the last minute be-
fore glossing over its obligation to 
serve process on the relevant de-
fendants.”

Rifkin alleges that Su’s side did 

not act for 119 days after the US 
lawsuit was filed.

“Then, [the] plaintiff improp-
erly sought leave to serve the rel-
evant defendants by Twitter and 
LinkedIn without having made 
any effort to serve them by statu-
tory means,” he wrote. “Now, [the] 
plaintiff seeks a default judgment 
having made no legitimate effort 
to serve the relevant defendants 
within the court’s jurisdictional 
limits and doing nothing for two 
months after the relevant defend-
ants filed their notice of rejection.”

But Su’s legal team concluded: 
“Not every case belongs in our 
courts; if a defendant cannot be 
served within New York or outside 
New York, then the action cannot 
proceed against that defendant in 
a New York court.”

Attempts to reach lawyers for 
both sides proved unsuccessful be-
fore TradeWinds went to press.
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A US federal appeals court dealt 
a blow to marine-fuel suppliers 
seeking damages related to the 
OW Bunker collapse.

The decision may help break 
the logjam of similar cases in the 
US and around the world, allowing 
ING Bank to re-
coup some of the 
$700m it loaned 
to the now bank-
rupt marine-fuels 
supplier.

Last week, a US 
federal appeals 
court upheld a 
lower court de-
cision denying 
a maritime lien 
that a bunker fuel 
supplier assert-
ed in an attempt 
to arrest a Tech-
nip-owned ship.

R a d c l i f f / M a -
rine Services 
went after the 33,800-gt Deep Blue 
(built 2001) because the company 
was not paid $700,000 for bunker 
fuel it supplied the vessel on be-
half of the US subsidiary of OW 
Bunker.

ING fought that claim, saying 
OW Bunker originally held the lien 
as it had a contract with Technip, 
and Radcliff was just serving as a 
subcontractor. ING, the fuel suppli-
er’s largest secured creditor, took 

over the liens of OW Bunker as a 
result of the bankruptcy in 2014.

Almost all lower courts in the 
US have sided with ING in similar 
cases. But this is ING’s first appel-
late-level win in the OW Bunker 
case.

Seward & Kissel partner Bruce 
Paulsen, who represented ING, 
says the appellate court decision 

could have per-
suasive authority  
in the 15 other 
cases on appeal 
across US courts.

“We’ve litigated 
around the coun-
try in various low-
er courts,” Pauls-
en said. 

“In every case 
but one, ING has 
won the issue of 
whether a physi-
cal supplier has a 
lien.”

The US decision 
could also affect 
the many cases 

now pending globally as OW Bun-
ker’s terms and conditions say US 
maritime law applies.

“There are many, many litiga-
tions occurring globally,” Paulsen 
said. “I expect that litigants the 
world over will be looking at this 
decision to see what US law is.”

In affirming the lower court de-
cision, federal appellate judges Ed 
Carnes and Leigh May dismissed 
Radcliff’s argument that it was 

Court decision may set precedent for 
other appeals pending in bankruptcy
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the liens of OW Bunker as a result of  
the bankruptcy in 2014. Left, Technip’s 
Deep Blue has been involved in the  
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“working on order of the owner” 
when it supplied bunkers to the 
Deep Blue.

Citing other federal appellate 
cases, Radcliff’s attorneys tried to 
argue that once the chief engineer 
of the Deep Blue accepted the bun-
kers, “a lien arises in favour of the 
supplier”.

But the appeals court said that 
OW Bunker — as general contrac-

tor for Technip — actually had the 
lien when the “subcontractor ren-
ders performance on the general 
contractor’s behalf”.

In its appeal, Radcliff’s lawyers 
also argued that OW Bunker could 
not have a lien since the subcon-
tractor was not yet paid. But the 
appeals court said there was noth-
ing in case law that required a con-
tractor to be current in its accounts  

payable before asserting a lien.
Paulsen says the law is well es-

tablished regarding where physi-
cal suppliers stand in supply con-
tracts.

“If you hire me to be a contrac-
tor and I have a subcontractor and 
he does the job, I have satisfied my 
contract with you, even though 
someone else put the fuel on the 
ship,” Paulsen said.

’’ 
Bruce Paulsen 
of Seward & 

Kissel: I expect 
that litigants 

the world over 
will be looking 
at this decision 

to see what  
US law is


