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Protocols aim to meet the diverse settings
in which cases arise, recognising that the
prescribed behaviour ultimately cannot be
imposed but can only be encouraged, in a
context where the constituencies’ efforts
permit formulation of the best plan for the
particular case.

Conclusion

It is the fervent hope of the College of
Commercial Arbitrators that publication

of these Protocols will sound a clarion call

to action by all constituencies involved in
business arbitration, whether in US domestic
or international cases, encouraging prompt

adoption of effective measures to dramatically

reduce process costs and delay, and restoring
arbitration to its rightful place as a valuable
and efficient alternative to litigation in the
resolution of business disputes.

Enforcement of international
arbitration agreements in the
United States after Granite
Rock and Rent-A-Center

n June 2010, the United States Supreme
Court handed down two decisions
clarifying when challenges to an
arbitration agreement must be heard by
a court, even when the arbitration agreement
itself reserves the question of validity and
arbitrability to the arbitrators. In Granite Rock
Co v International Brotherhood of Teamsters,
the Court determined that a dispute over
arbitrability that hinged on whether the
parties’ agreement was in effect at the time
the claim arose was for a court to determine.
In Rent-A-Center, West, Inc v Jackson,? the Court
found that a claim of unconscionability of an
arbitration agreement was for the arbitrator
to determine, where the claim did not go to
the delegation of authority to the arbitrator,
but questioned ancillary terms governing the
arbitration.
These decisions brought a greater measure
of order under the Federal Arbitration Act
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Notes

1 For a current listing of the College members, see
CCA Website: http://thecca.net/bio.aspx?id=browse.

2 The Protocols were chiefly drafted and edited by
Thomas ] Stipanowich, CCA Fellow; William H
Webster, Chair in Dispute Resolution and Professor
of Law at Pepperdine University School of Law and
Academic Director of the Straus Institute of Dispute
Resolution; The Hon Curtis E von Kann, CCA Fellow
and former District of Columbia Superior Court
Judge; and Deborah Rothman, CCA Fellow and full-
time arbitrator and mediator. The complete Protocols
may be found and downloaded from the College of
Commercial Arbitrators website: www.thecca.net/
CCA_Protocols.pdf.
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(FAA)® to the determination of the gateway
question of who decides whether a dispute

is to be arbitrated — the arbitrator(s) or the
court. They will have implications for parties
seeking to compel international arbitrations
under the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
(the ‘New York Convention’),* and for parties
seeking to avoid arbitration.

Enforcement of the New York Convention
in US federal courts

The United States is a contracting state of the
New York Convention. Chapter 2 of the FAA
implements the treaty, providing a procedural
mechanism in the United States federal
courts for compelling arbitration where the
arbitration is international in nature, and

for domesticating an international award

as a judgment. Section 206 of the FAA
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gives federal courts the power to compel
arbitration. It does not, however, provide
arule of decision, stating only that a court
having jurisdiction may compel the parties to
arbitrate in accordance with their agreement,
within or outside the United States, and

that the court may appoint arbitrators as
provided in the parties’ agreement. Courts
refer to Article II of the New York Convention
to determine whether or not to compel
arbitration.

Boiled down, under Article II of the New
York Convention, the party seeking to compel
arbitration must show (i) a written agreement,
(ii) signed by the parties, (iii) undertaking
to submit a matter to arbitration, (iii) arising
out of a defined legal relationship, (iv) on a
subject capable of settlement by arbitration,
and (v) that is not null and void, inoperative
or incapable of being performed.

Article II, section 1 of the New York
Convention provides that member states will
recognise ‘an agreement in writing under
which the parties undertake to submit to
arbitration all or any differences which have
arisen or which may arise between them
in respect of a defined legal relationship,
whether contractual or not, concerning
a subject matter capable of settlement by
arbitration.’

Article II, section 2 explains that an
‘agreement in writing’ includes ‘an arbitral
clause in a contract or an arbitration
agreement, signed by the parties or contained
in an exchange of letters or telegrams.’

Article II, section 3 requires that courts in
a state party to the New York Convention,
‘when seized of an action in a matter in
respect of which the parties have made an
agreement within the meaning of this article
shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds
that the said agreement is null and void,
inoperative or incapable of being performed.’

In determining whether or not to compel
arbitration, courts first determine whether
the party seeking to compel arbitration has
established the existence of an agreement
satisfying section 1 of Article II, a dispute
covered by that agreement susceptible
to being arbitrated, and then determine
whether the ‘affirmative defenses’ in section
3 (as well as the public policy exception to
the enforcement of an award under Article V
§ 2(b) of the New York Convention) apply.®

The decision of whether the parties agreed
to arbitrate the dispute at issue is a matter
of the federal common law of arbitrability.
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‘[A]ny doubts concerning the scope of
arbitrable issues should be resolved in favor
of arbitration, whether the problem at hand
is the construction of the contract language
itself or an allegation of waiver, delay, or a like
defense to arbitrability.”® United States courts
will give greater deference to international
arbitration agreements than domestic ones.”

Who decides whether an agreement to
arbitrate is to be enforced?

What happens when the arbitration
agreement purports to give the arbitrators
the power to determine disputes over the
existence or validity of the arbitration
agreement? Under the FAA, courts determine
arbitrability unless the parties have clearly and
unmistakably committed that power to the
arbitrators.® The specific grant, however, need
not be in the agreement to arbitrate itself, but
will be found if the parties agreed to arbitrate
under the rules of a dispute resolution
organisation that gives that authority to the
arbitrators.’ Even then, however, courts are
empowered to hear certain disputes. The
contours of which disputes are for the courts
and which are for the arbitrators have been
unclear and the subject of conflicting and
confusing opinions.*

There are three types of challenges to
the validity or existence of an agreement
to arbitrate: that no agreement was in fact
concluded, that the contract in its entirety is
invalid, or that the agreement to arbitrate is
invalid." The United States Supreme Court’s
decision in Granite Rock clarifies the courts’
role in the first case, while Rent-a-Center gives
greater clarity to the role of the courts versus
the arbitrators in the other two cases.

Granite Rock: courts hear challenges
to the formation of the agreement to
arbitrate

The Supreme Court’s decision in Granite Rock
addressed the question of whether the issue of
contract formation was for the courts or the
arbitrators, holding squarely for the former.
Granite Rock involved the arbitration provision
of a collective bargaining agreement (‘CBA’).
In the course of a strike, the parties reached
agreement on the terms of the CBA, which
the union allegedly ratified on 2 July 2004.
However, because the parties had not agreed
to a ‘back-to-work’ or hold harmless agreement
that would protect the union and its members
from liability for damages related to the strike,
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the union continued striking for another
month. The company sought an injunction
against the strike because, it said, the dispute
between the parties about a back-to-work
agreement was an arbitrable grievance. The
union, however, contended that the CBA had
not been validly ratified on 2 July and, because
the CBA was not in effect, its no-strike clause
had not become effective and thus the strike
was not an arbitrable grievance.

While the company’s motion for an
injunction was pending, the union held
another vote on the CBA and ratified (or
reratified) it, and ended the strike. The
company continued to seek damages in its
federal lawsuit; the union contended that the
issue of when the contract was ratified should
be referred to the arbitrator in that case. The
lower court held that the question of the time
of ratification of the CBA was for the court, not
the arbitrator, and sent the issue to the jury.
The jury found against the union, determining
that the CBA was ratified on 2 July, not the
later date claimed by the union. Because the
jury found that the CBA was effective, the
lower court decided that the company’s claim
for damages was subject to arbitration and
referred the parties to arbitration.

The Ninth Circuit reversed that part of the
lower court’s decision, holding that United
States public policy in favour of arbitration
mandated that the threshold issue of the
ratification date of the CBA — that is, whether
or not there was a contract — be referred to
the arbitrators.

The Supreme Court reversed the appellate
court. Justice Thomas explained the ‘proper
framework for deciding when disputes are
arbitrable’. That is:

‘[A] court may order arbitration of a

particular dispute only where the court is

satisfied that the parties agreed to arbitrate
that dispute. To satisfy itself that such
agreement exists, the court must resolve any
issue that calls into question the formation
or applicability of the specific arbitration
clause that a party seeks to have the court
enforce. Where there is no provision validly
committing them to an arbitrator, these
issues typically concern the scope of the
arbitration clause and its enforceability. In
addition, these issues always include whether the
clause was agreed to, and may include when
that agreement was formed.’*?

The import of the Supreme Court’s analysis

is that, notwithstanding a provision referring

issues of arbitrability to the arbitrators,

the question of whether the arbitration
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agreement was formed will always be for the
court, and not for the arbitrators, as is the
question of when agreement was reached.
The Supreme Court reiterated, however, that
issues of the enforceability of the arbitration
agreement or its applicability to a particular
dispute can be referred to the arbitrators."”

Rent-A-Center: where the arbitrators

are delegated the power to determine
arbitrability, challenges to arbitration
provisions other than that delegation are
for the arbitrators

While Granite Rock clarified that threshold
issues of contract formation were for the
courts, the Supreme Court, three days earlier
in Rent-A-Center, emphasised that a court’s
review of challenges to the enforceability of
an agreement to arbitrate, where the parties
have agreed to arbitrate arbitrability, is

very narrow. In Rent-A-Cenler, the employer
required the employee to sign a standalone
Mutual Agreement to Arbitrate (‘MAA’) as a
condition of employment. That agreement
provided for the arbitration of all disputes
arising out of the employee’s employment,
and gave the arbitrator ‘exclusive authority
to resolve any dispute relating to the
interpretation, applicability, enforceability or
formation of this Agreement including, but
not limited to any claim that all or any part of
this Agreement is void or voidable’."*

The employee filed an employment
discrimination suit in federal court, and the
employer moved to stay or dismiss the suit
and to compel arbitration. The employee
opposed on the grounds that the MAA was
unconscionable under applicable state law. The
district court granted the employer’s motion,
finding that the arbitrator had authority to
decide whether the MAA was enforceable. The
Ninth Circuit Court of Appeals reversed on
the issue of the arbitrator’s authority, holding
that because a party cannot meaningfully
assent to an unconscionable agreement,
unconscionability was a threshold issue to be
determined by the court.

The Supreme Court reversed. The Court
treated the MAA (which might be thought
of as a meta-arbitration agreement) as itself
an agreement containing an agreement to
arbitrate. The Supreme Court then applied
the rule that, where parties have delegated the
determination of arbitrability to the arbitrator,
challenges to the validity or enforceability of the
contract as a whole (including the arbitration
provision) are for the arbitrator, while
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challenges specific to the parties’ agreement to
arbitrate are for the court. In the circumstance
here, where the parties specifically delegated
questions of arbitrability of the MAA itself to
the arbitrator, the challenge would have had to
be to the narrow delegation of that authority
to the arbitrator itself, and not to the parties’
general agreement to arbitrate disputes not
related to the MAA. Because the employee’s
challenge was to the MAA itself, as a whole,
rather than to the specific delegation of
authority to the arbitrator to arbitrate disputes
concerning the enforceability of the MAA, the
Supreme Court held that the determination
of unconscionability of the MAA was for the
arbitrator.

Implications of Rent-A-Center and Granite
Rock for international arbitration

Rent-A-Center and Granite Rock should bring
greater predictability to what has been a
confusing and uncertain area of arbitration
law in the United States. Lower court decisions
applying the new Supreme Court decisions are
beginning to appear, and it is likely that courts
applying these cases to proceedings to compel
under section 206 will apply Granite Rock to
threshold issues of contract formation (Article
I1 §§ 1-2 of the New York Convention), but will
likely apply Rent-A-Center to limit the scope of
review of arbitration agreements that delegate
arbitratibility to the arbitrators. Even after
Rent-A-Center, however, courts will give effect to
public policy considerations, for example by
severing choice of law provisions that violate
established United States public policy.'
Parties to international arbitration
agreements seeking to limit court review
of arbitrability issues would be well-advised
to ensure that their arbitration agreements
‘clearly and unmistakably’ provide for
arbitration of threshold issues of arbitrability.
For example, the IBA Guidelines for Drafting
International Arbitration Clauses § 18 provides
a clause that grants the arbitrators authority
to resolve issues of the ‘existence, validity or
termination’ of the agreement. That provision
likely suffices under current United States law
to delegate the issue to the arbitrators.'®
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Notes
*  The authors thank Ryan Suser, an associate at Seward
& Kissel LLP, for his assistance in the research and
preparation of this article.
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