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on 17 March 2011, the US Court 
of Appeals for the Second Circuit 
handed down its decision in 
Republic of Ecuador v Chevron 

Corp,1 affirming the denial of the petition of 
Ecuador and numerous individual plaintiffs 
(‘appellants’) for a stay of an international 
arbitration that Chevron Corp (‘Chevron’) 
commenced against Ecuador under the 
bilateral investment treaty (BIT) between 

Ecuador and the United States.2 The Second 
Circuit notably declined to decide whether 
as a matter of law a court had the power 
under the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
(the ‘New York Convention’)3 or the Federal 
Arbitration Act (FAA) 4 to order a stay of 
arbitration. Instead, the court held that, even 
if a stay were available under the New York 
Convention or FAA, the appellants’ request 
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failed on the merits because their claims that 
Chevron had waived its right to arbitration or 
was estopped from asserting it were for the 
arbitrators, not the courts, to determine.

the Lago Agrio case and the ecuador-
chevron arbitration

The decision arose out of a web of litigation 
between Chevron, Ecuador and individual 
plaintiffs in Ecuador claiming damages for 
environmental harm purportedly caused by 
Chevron’s predecessor in interest, Texaco 
Petroleum Company (‘Texaco’), in the 
Amazon rain forest in Ecuador.

In the mid-1990s, a number of Ecuadorian 
plaintiffs sued Texaco in the United States 
District Court for the Southern District of 
New York. Texaco moved to dismiss the case 
on grounds of forum non conveniens, in favour 
of litigating in Ecuador. To obtain that relief, 
Texaco agreed to be sued in Ecuador and 
‘to satisfy any judgments in plaintiffs’ favour, 
reserving its right to contest their validity only 
in the limited circumstances permitted by 
New York’s Recognition of Foreign Country 
Money Judgments Act.’5

Plaintiffs refiled their suit in Lago Agrio, 
Ecuador (the ‘Lago Agrio case’). The 
Ecuadorian trial court entered an US$8.6bn 
judgment6 against Chevron amid accusations 
of fraud and extraordinary governmental 
influence. During the pendency of the 
litigation and prior to the judgment, Chevron 
commenced arbitration against Ecuador 
pursuant to the BIT, electing to proceed 
under the Arbitration Rules of the United 
Nations Commission on International Trade 
Law (the ‘UNCITRAL Rules’). Chevron 
sought an award, among other things, 
determining that it had no liability for the 
alleged environmental damage, and that 
either Ecuador or the Ecuadorian state 
oil company was exclusively liable for any 
judgment against Chevron.

The arbitration proceeded, with the parties 
selecting arbitrators and the panel issuing an 
interim order ‘directing Ecuador to “take all 
measures at its disposal to suspend or cause 
to be suspended the enforcement… of any 
judgment against [Chevron Corporation] in 
the Lago Agrio case”.’7

Ecuador, joined by the Lago Agrio case 
plaintiffs, brought a petition in the US District 
Court for the Southern District of New York 
seeking a stay of arbitration under the FAA on 
the grounds that Chevron had waived any right 
to arbitration or was estopped from raising 

its claims in that forum. The District Court, 
in a short opinion, denied the motion on the 
grounds that even if a stay were available under 
New York state law,8 at least some of Chevron’s 
claims would not be barred by waiver or 
estoppel and would therefore be subject to 
arbitration in any event.9

the second circuit affirms denial of a stay

The Second Circuit affirmed the District 
Court, after delving into the details of the 
BIT, the appellants’ waiver and estoppel 
arguments and the applicable arbitration 
rules. The court stated that the availability 
of a stay of arbitration under the FAA or 
the New York Convention was an ‘open 
question’ in the Second Circuit.10 The court 
continued that it was not required to answer 
that question, because Ecuador would not be 
entitled to a stay in any event.11

The court first determined that the BIT 
constitutes a ‘standing offer [by Ecuador] to 
arbitrate disputes covered by the treaty’. That 
offer is accepted when ‘a foreign investor 
[submits a] written demand for arbitration’, 
creating a written agreement to arbitrate that 
satisfies the requirements of the New York 
Convention.12

The court then turned to Ecuador’s 
argument that Chevron had waived, or 
was estopped from asserting, any right 
to arbitrate against Ecuador. In the first 
instance, the court noted, claims of waiver 
and estoppel do not go to the arbitrability 
of the dispute, but are presumptively for 
the arbitrator.13 Questions of arbitrability 
are those ‘“dispute[s] about whether the 
parties are bound by a given arbitration 
clause” as well as “disagreement[s] about 
whether an arbitration clause in a concededly 
binding contract applies to a particular type 
of controversy”.’14 Waiver and estoppel do 
not go to whether the parties are bound 
by the arbitration clause or whether the 
clause applies to the dispute, but instead are 
defences to the claim. They are therefore 
‘procedural questions which grow out of the 
dispute and bear on its final disposition’, 
not questions as to whether the dispute is 
arbitrable, and as such are for the arbitrator.15 

Nonetheless, for the sake of argument, 
the court considered the merits of Ecuador’s 
claim. Although under the FAA arbitrability is 
an issue for a court to determine in the first 
instance, if there is ‘clear and unmistakable 
evidence from the arbitration agreement… 
that the parties intended that [it] be decided 
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by the arbitrator’,16 that issue will be referred 
to the tribunal. Chevron had, as the BIT 
permitted, chosen to proceed under the 
UNCITRAL Rules.17 Those rules gave the 
arbitrators ‘the power to rule on objections 
that it has no jurisdiction’. 18 The court held 
that claims of waiver and estoppel were 
therefore within the tribunal’s jurisdiction, 
even if they were questions of arbitrability.19

The Second Circuit went on to review 
the Lago Agrio case plaintiffs’ claim that 
Chevron’s pursuit of arbitration was a 
breach of the promises Texaco had made in 
the earlier US litigation, and that Chevron 
was therefore estopped from bringing the 
arbitration. The court found that there was 
no ‘inherent conflict’ between the arbitration 
and the Lago Agrio case, which involved 
different parties and claims.20 Further, Texaco 
had reserved a limited right to challenge 
the judgment, and had not limited when, 
where or how it could exercise that right.21 
The court, examining the plaintiffs’ estoppel 
claims, found in general that any conflict 
between an ultimate arbitration award and 
a final judgment in the Lago Agrio Case was 
hypothetical at that point.22 If actual conflicts 
did eventually arise, they could be addressed 
in later judicial proceedings.23

considerations in seeking a stay of 
international arbitration

Whether and when a party can obtain a stay of 
arbitration under the New York Convention 
or FAA still remains an ‘open question’ in the 
Second Circuit. The FAA does not expressly 
provide for a stay of arbitration. While a party 
to an international arbitration agreement can 
seek to compel arbitration under Chapter 2 
of the FAA (and the New York Convention), it 
is unclear whether the statute and treaty give 
federal courts jurisdiction over efforts to stay 
arbitration in all cases because they do not 
expressly provide for it. 

Thus, one judge in the Southern District 
of New York has held that the New York 
Convention precludes the power to stay 
arbitration because it only references the 
ability to compel arbitration, and nothing 
in the FAA otherwise grants that power.24 
Another judge of that court, citing earlier 
Second Circuit and other cases, found to 
the contrary that the FAA may be applied 
to stay arbitration where the stay ‘would be 
incidental’ to the enforcement of contractual 
arbitration agreements.25 And, in dicta, the 
Second Circuit in Republic of Ecuador concluded 

that arbitration may be stayed under the New 
York Convention ‘where a court acts to protect 
its prior judgments by staying incompatible 
arbitral proceedings otherwise governed by’ 
the New York Convention.26 

Grounds for obtaining a stay of an 
international arbitration under federal law or 
the New York Convention are thus likely to 
be very limited. However, state laws allowing a 
court to enjoin arbitration may provide other 
grounds to justify a stay. The First Circuit has 
found that the authority to enjoin arbitration 
under state law did not conflict with the FAA’s 
grant of authority only to compel arbitration 
and was not pre-empted.27 The practitioner 
might seek to make the argument under 
applicable state law, being very mindful of the 
grounds and prerequisites for such a claim, 
such as strict limitations on participation in 
the arbitration.28 

In conclusion, the dicta in Republic of 
Ecuador leaves the door open to stays of 
international arbitration under the New York 
Convention if proceeding with the arbitration 
could result in a ruling directly inconsistent 
with a court ruling. Contractual agreements 
and state laws allowing the stay of arbitrations 
may offer other options. 
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the research and preparation of this article.
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In April 2011, the US Supreme Court 
issued an opinion that effectively upheld 
the validity of class action arbitration 
waiver provisions in consumer contracts. 

Specifically, in AT&T Mobility LLC v 
Concepcion,1 the Court held, in a divided 
decision, that Section 2 of the Federal 
Arbitration Act (FAA)2 pre-empted a 
California Supreme Court decision that had 
found that the waiver in consumer contracts 
of the right to bring arbitration class actions 
was unconscionable and unenforceable.

By validating the inclusion of class action 
arbitration waivers in consumer contracts, 
the AT&T Mobility decision carries significant 
negative ramifications for the ability of 
consumers to join together and bring 
classwide arbitrations against corporate 
providers of consumer goods and services. 
Moreover, by pre-empting the states from 
prohibiting the use of class action arbitration 
waiver provisions, the decision also signifies 
a significant doctrinal shift by the Court in 
favour of parties’ freedom to draft arbitration 

provisions as they like and away from the 
ability of state courts to fashion their own 
arbitration contract jurisprudence. No less 
interesting, the decision demonstrates that 
a majority of today’s Court has considerable 
scepticism about the very feasibility 
and expedience of classwide arbitration 
procedures.

the fAA and california’s Discover Bank rule

Congress enacted the FAA in 1925 as a direct 
response to ‘widespread judicial hostility 
to arbitration agreements’.3 The purpose 
of the FAA, at its most fundamental level, 
was to promote the use of arbitration as an 
alternative method of dispute resolution, and 
to prevent the courts from interfering with 
the freedom of parties to choose arbitration 
in lieu of litigation.

In this regard, Section 2 of the FAA 
provides that arbitration agreements ‘shall 
be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity 


